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Creating Legal Migration 
Channels Alone is Not Suf!cient 
to Minimise the Risk of Labour 
Exploitation
by Amy Weatherburn and Paul de Hert

Exploiting the labour of others is, for many, an issue consigned to history because it no 
longer occurs in our modern world. When quizzed on the existence of modern forms 
of slavery, the focus is on situations many thousands of kilometres away and not on the 
bakery at the end of your street or the construction site you pass on your daily commute. 
Labour exploitation takes place in the formal labour market and can even include 
Belgians, but it predominantly impacts migrant workers who are often undocumented 
and working in low-skilled, low-paid sectors.

For some, a solution to this societal issue is to create legal migration channels. However, 
we suggest that this may be too simplistic, as there is more to it than meets the eye. 
As a result, the legal regulation of labour market compliance is extremely complex 
and requires engagement with a broad spectrum of criminal, labour and social-penal 
provisions. Providing access to the labour market through legal migration channels is 
simply the starting point when seeking to ensure decent work for all workers. 

Equal access to decent and safe working conditions for all workers, regardless of 
migration status, is enshrined in law (UN Convention on Rights of Migrant Workers). 
The existence of labour exploitation, however, shows that some workers are more 
vulnerable to unscrupulous employers than others. In particular, undocumented 
migrants who work in the informal labour market are often the target for those who wish 
to avoid paying wages, holiday pay and social security contributions or to provide safe 
and decent working conditions. One proposed solution to combating such exploitation 
is to increase the options for legal migration.1 The proposal makes sense on paper: a 
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legal status opens the door to legal rights and legal enforcement mechanisms, and indeed 
encourages a fairer tax system. 

Research into the labour exploitation of EU citizens in Belgium shows that reliance 
on legal migration channels alone is only part of the solution. More is needed, as 
illustrated by the following three examples. The findings from a recent study on human 
trafficking in the EU revealed that ‘nearly half (44%) of registered victims were citizens 
of the EU. […] The top five EU countries of citizenship of the victims in 2015-2016 
were Romania, Hungary, the Netherlands, Poland and Bulgaria’.2 Research into migrant 
workers’ perspectives on labour exploitation in the EU show that three-quarters of the 
third-country nationals had regular migration status at the time of exploitation.3 In 2018, 
Fairwork Belgium – a civil society organization for undocumented workers – received 
453 requests for assistance. The third most popular request referred to problems in a 
legal work situation.4 !e three examples above illustrate that more needs to be done 
at local level to ensure that the working conditions of all workers are decent, safe and in 
compliance with labour standards. 

International labour standards must be re"ected in national labour law. In Belgium, all 
workers, regardless of migration status, are entitled to the following rights: minimum 
wage (sector or general), right to safe working conditions and compensation for 
accidents at work, sick pay, holiday pay and observance of working hours (maximum 38 
hours a week).5 

Despite the legal and policy framework, labour exploitation requires further a#ention. 
Precise numbers of exploited workers are not available, but we do know that between 
2013-2016, 328 victims of human tra$cking in Belgium were exploited in the 
hospitality industry (hotels, restaurants, other catering facilities) and the construction 
sector.6 Other sectors are a%ected, include agriculture, domestic work, nail salons, 
carwashes, bakeries and clothing recycling centres. In addition, an estimated 100,000 
undocumented workers in Brussels are at the mercy of unscrupulous employers 
who fail to respect the regulations on declaring workers, payment of social security 
contributions and payment of wages (including minimum wage, holiday pay and sick 
pay) and working hours. Bogus self-employment is also a means by which employers 
can exploit individuals in order to secure a &nancial gain;7 this fraudulent practice can 
impact EU and Belgian workers alike. 



 119

MI
GR

AT
IO

N,
 EQ

UA
LIT

Y A
ND

 R
AC

IS
M 

  I 
   P

AR
T 2

 - 
EQ

UA
LIT

Y

EMPLOYMENT  
AND HOUSING

Regularization of migration status alone is not enough to ensure that workers’ rights are 
respected. !us we propose three additional solutions that could – in combination with 
legal migration channels – tackle exploitation in the labour market: 

Collaborative monitoring of all aspects of the labour market would ensure decent 
working conditions for all workers, regardless of status. While the existing law provides 
a framework for such regulation, its implementation requires further consideration. 
Cooperation between public labour inspectorates and other third parties such as trade 
unions and civil society organisations, (e.g. Fairwork Belgium) is crucial. Collaboration 
between such actors ensures equality for all in the labour market, which could be 
enhanced further by making joint inspections the standard operating procedure. 
A collaborative approach to labour market regulation would further ensure equal 
recognition of workers’ rights. 

Enforcement of social penal code and access to justice would require mutual recognition 
amongst the di%erent actors. In Belgium, for example, a signi&cant change in operational 
practice between the labour inspectorate and the immigration o$ce means that 
undocumented workers are now no longer automatically ordered to leave the territory 
when found to be working illegally; this means they have more opportunities to 
obtain redress for violations of their labour rights.8 !e adoption of such an approach 
provides labour inspectors and law enforcement with more time to investigate potential 
exploitation, enabling access to justice for those who are victims, even if they are in an 
irregular situation. Furthermore, where there has been no criminal activity, cooperation 
with trade unions and civil society can ensure compensation/remedy through civil 
procedures. 

Public vigilance and a zero tolerance of exploitation by the general public as consumers 
and co-workers would ensure that labour exploitation is kept to a minimum. 

Currently, the emergence of high-risk sectors that are very much face-to-face with the 
public (e.g. nail salons) highlights the trend that exploitative working conditions are 
usually tolerated. In certain instances, jobs like these are considered too dangerous, 
dirty or demeaning for the native population. However, it is also signi&cant that the 
emergence of the gig economy, which relies upon independent, "exible and temporary 
workers to provide services on-demand (o'en through online platforms and temporary 
employment agencies), places precarious workers side-by-side with colleagues who are 
perhaps in a more secure job situation. Only with a sense of solidarity and respect for 
the human dignity of all workers can a zero-tolerance approach to exploitation be truly 
achieved. 
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!e need to ensure a fair and equitable labour market for all migrant workers is not just 
a fundamental human right but also key to the sustainability of the EU member states’ 
national labour markets, where signi&cant labour market shortages are forecast right  
across the European Union. Taking into account the global nature of the labour market, 
further e%orts must be made to minimize labour exploitation. In the EU, the recently 
adopted Directive on transparent and predictable working conditions, together with the 
Resolution establishing the European Labour Authority, are signi&cant developments 
following the proclamation of the EU’s Pillar of Social Labour Rights. In the Brussels Capital 
Region, migrant workers represent a third of the local population. As a result, politicians are 
now focusing on their contribution to the labour market and socio-economic development 
of the region, as well as the obstacles that leave migrant workers unemployed and at risk of 
falling victim to unscrupulous employers on the black labour market. 

In order to secure decent work for all, a multi-faceted solution must be embedded in 
any initiatives to tackle exploitation – a solution that includes, but is not limited to, the 
regularization of the status of migrants.
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